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CITY OF BROOKSVILLE 
REGULAR CITY COUNCIL MEETING 

COUNCIL CHAMBERS 
201 HOWELL AVENUE 

BROOKSVILLE, FL  34601 
 

AGENDA 
 

November 5, 2012 7:00 P.M. 
 
A. CALL TO ORDER  
 
B. INVOCATION AND PLEDGE OF ALLEGIANCE 
 
C. CERTIFICATES, PROCLAMATIONS AND PRESENTATIONS 

 
1. American Indian Heritage Month 

Proclamation in honor of  American Indian Heritage Month to be presented to a 
representative of  the Daughters of  the American Revolution. 

 
Presentation:  Mayor    
Attachment:  Proclamation 

 
2. Margaret R. Ghiotto Improvement Award – Residential Award 

Recognition of  improvements to the property of  Lou & Lynn Varga, located at 1341 
Candlelight Boulevard. 

 
Presentation: Scott Renz, Beautification Board Chair 

and Mayor 
Attachments: Letter from Beautification Board Chair 

dated 10/15/12; Award Certificate 
 
 3. Margaret R. Ghiotto Improvement Award - Commercial Award 

Recognition of  improvements to the property owned by Cortez Investment Group, 
located at 10 W. Early Street. 

 
Presentation: Scott Renz, Beautification Board Chair 

and Mayor 
Attachments: Letter from Beautification Board Chair 

dated 10/15/12; Award Certificate 
 
 4. Update on Chinsegut Hill Property 
 
D. CITIZEN INPUT 
 
E. CONSENT AGENDA 

 
1. Dredging Project For Horse Lake Creek Bid No. SD2012-06 

Consideration of bid award to Lyric Services, Inc. in the not-to-exceed amount of 
$113,000. 
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2. 2012 Federal Edward Byrne Memorial Justice Assistance Grant (JAG) Florida 

JAG Direct   
Consideration to accept JAG Grant funds in the amount of $2,944 and authorize the 
Mayor to sign required documents. 

 
 3. Residential Garbage Truck Purchase 

Consideration of purchase of a residential garbage truck via the Florida Sheriffs 
Association, Association of Counties and Fire Chief’s Association bid list for the not-
to-exceed amount of $196,771.50. 

 
    CONSENT AGENDA APPROVAL (√) 
 

Recommendation: Approval of  Consent Agenda 
Action: Motion to Approve 
Attachments: 1) Memo from Director of  Public 

Works dated 10/22/12, Bid Opening 
Minutes, Bid Certification Form; 2) 
Memo from Police Chief  dated 
11/05/12, Letter from FDLE dated 
10/15/12, FY2012-13 City Budget 
Amendment; 3) Memo from Director 
of  Public Works dated 10/23/12, Rush 
Truck Center Letter, Quote and 
Specifications, Tampa Crane and Body 
Quote, Florida Sheriffs Association Bid 
Specification 

 
F. PUBLIC HEARINGS (Board Sitting in its Quasi-Judicial Capacity) 

• Entry of  Proof  of  Publication into the Record 
• Poll Council Members for Ex-Parte Communications 
• Administering of  Oath to All Persons Intending to Speak [Expert Witness Credentials] 
• Adoption of  the Agenda Back-up Materials into Evidence 

 
1. Ordinance No. 833 – Evans Financial Services, LTD* 

Request for a zoning classification of  Residential Planned Development Project (PDP) 
consisting of  427 single family units. 
 

Presentation: City Planner  
Recommendation: Approval of  Ordinance No. 833 on first 

reading upon roll-call vote and schedule 
second and final reading for 11/19/12, 
or direction to staff 

Attachments: Memo from City Planner dated 
11/05/12, Proposed Ordinance, Area 
Map, Zoning Petition, Petitioner’s 
Narrative, Site Plan 
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G. REGULAR AGENDA 
 
 1. Community Thanksgiving Dinner Fee Waiver Request 

Consideration of  fee waivers in the amount of  $305 for use of  the JBCC for 
Thanksgiving Dinner being sponsored by the Christian Life Assembly of  God. 

 
Presentation:  Event Sponsor  
Recommendation: Consideration of  Fee Waiver  
Attachment: Memo from Director of  Parks, Facilities 

& Recreation dated 10/29/12, Letter of  
Request dated 11/05/12, Facility Use 
Agreement, Fee Waiver Report 

 
2. Kiwanis Club’s 38th Annual Brooksville Christmas Parade 
 

a) Kiwanis Club of  Brooksville – Annual Christmas Parade Fee Waiver 
Consideration of  request to partially waive fees in the amount of  $1,730.29 with a 
commitment from Kiwanis to pay $1,000 to offset costs to hold the 38th Annual 
Christmas Parade on Saturday, December 8, 2012.   

   
Presentation: Ed Chester, Club President & Larry 

Fluty, Committee Chair 
Recommendation: Direction to Staff 
Attachments: Memo from City Clerk dated 10/16/12, 

Letter from Kiwanis President dated 
10/16/12, Street Closure Permit, Fee 
Waiver Report 

 
b) Resolution No. 2012-13 to Florida Dept. of  Transportation (FDOT) – 

Annual Christmas Parade Route  
Consideration of  approval of  resolution supporting annual Kiwanis Christmas 
Parade route and closing of  SR50/Jefferson St. & US41/Broad St., with 
authorization for Police Chief  and Mayor to sign FDOT permit application. 

 
Presentation: City Clerk  
Recommendation: Approval of  Resolution No. 2012-13 

upon roll-call vote 
Attachments: Memo from City Clerk dated 10/16/12; 

Proposed Resolution, FDOT Permit 
  

3. Resolution No. 2012-14 Impact of  Breach of  Surety Performance Bonds 
Consideration of  proposed resolution to address breach of  Surety Performance 
Bonds. 

 
Presentation: City Attorney 
Recommendation: Approval of  Resolution No. 2012-14 

upon roll-call vote 
Attachments: Memo from City Attorney dated 

10/22/12, Proposed Resolution, 
Exhibit A 
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4. EPA Brownsfields Assessment Grant Program Consultant Selection 
Consideration of  selection of  a consultant for the Brownsfield Grant Project. 

 
Presentation: Director of  Community Development, 

Director of  Public Works & City 
Planner 

Recommendation: Approval of  staff  review team 
recommendation 

Attachments: Memo from Director of  Community 
Development, Director of  Public Works 
& City Planner dated 11/05/12, 
Minutes, Notice & Document, 
Summary Ranking, Initial Summary 
Ranking 

 
5. Resolution No. 2012-12 Comprehensive Emergency Management Plan (CEMP) 

Consideration of  Resolution to adopt the 2012 CEMP. 
 

Presentation: Fire Chief    
Recommendation: Approval of  Resolution No. 2012-12 

upon roll-call vote 
Attachments: Memo from Fire Chief  dated 10/23/12, 

Resolution 
 

H. CITIZEN INPUT 
 
I. ITEMS BY COUNCIL 
 
J. ADJOURNMENT 
 

CORRESPONDENCE TO NOTE 
 
 
 
 
 
 
 
 
 
 
 
 
 
In accordance with the Americans with Disabilities Act, persons with disabilities needing a special accommodation to 
participate in this proceeding should contact the City Clerk’s office 48 hours in advance of  the meeting at (352) 540-3853.  
Meeting agendas and supporting documentation are available from the City Clerk’s office and on line at 
www.cityofbrooksville.us.    
 
Any person desiring to appeal any decision with respect to any matter considered at this meeting,  may need a record of  the 
proceedings including the testimony and evidence upon which the appeal is to be based, and therefore must make 
arrangements for a court reporter to ensure that a verbatim record of  the proceedings is made.  
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RESOLUTION NO: 2012-14 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY 
OF BROOKSVILLE, FLORIDA RELATED TO THE 
IMPACT OF BREACH OF SURETY PERFORMANCE 
BONDS AND PUBLIC POLICY CONCERNS REGARDING 
CASCADES AT SOUTHERN HILLS PLANTATION PHASE 
TWO; PROVIDING AN EFFECTIVE DATE. 
 

 WHEREAS, this Resolution pertains to that certain real property described as set forth on 
the attached Exhibit A; and, 
 
 WHEREAS, the City of Brooksville hereby expresses concerns about the public policy 
implications of the recent U.S. Circuit Court ruling in Westchester Fire Insurance Company v. City of 
Brooksville; Federal Judge Steven D. Merryday, presiding; and, 
 

WHEREAS, historically cities and counties have been able to rely on surety performance 
bonds when developers fail to complete required improvements; and, 

 
WHEREAS, the City of Brooksville relied on a surety performance bond in lieu of 

completion by a developer for infrastructure improvements to the real property situated in the City of 
Brooksville and described on the attached Exhibit A which is incorporated herein as if set forth in 
haec verba (Affected Lands)  prior to final plat approval; and, 

 
WHEREAS the reliance on surety performance bonds by the City of Brooksville is founded 

in a City’s financial limitations to fund the completion of the infrastructure improvements in the 
event a developer defaults on its obligations to complete the required improvements; and, 

 
WHEREAS, due to financial constraints, the City is not in a financial position to fund 

completion of improvements to the Affected Lands without use of proceeds from surety 
performance bonds issued to secure the completion of said improvements; and the expenditure of 
public funds on private infrastructure, i.e. roads, etc., is prohibited by the State Constitution; and, 

 
WHEREAS, the City has been adversely affected by the failure of recent developers to 

perform infrastructure improvements as represented and the failure of performance bond sureties to 
remit the necessary funds which are a basic prerequisite to the City’s ability to complete said 
infrastructure improvements within the Affected Lands; and, 

 
WHEREAS, specifically, the City of Brooksville approved Annexation Ordinance #633, 

recorded in Official Record Book 1673, Page 795, Public Records of Hernando County, Florida, for 
the annexation of 1600 acres for the Southern Hills Plantation Planned Development Project and 
said annexation includes the Affected Lands; and, 
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WHEREAS, the City of Brooksville approved a Development Agreement with Hampton 
Ridge Developers, LLC, recorded in Official Record Book 1673, Page 803, Public Records of 
Hernando County, Florida; and, 

 
WHEREAS, Levitt & Sons caused Westchester Fire Insurance Company to issue Bond 

#K07314541 in the sum of Two Million One Hundred Nine Thousand Seven Hundred Sixty One 
Dollars and Seventy Five Cents ($2,109,761.75) on behalf of Developer in favor of the City of 
Brooksville as obligee in connection with the Project Phase Two Storm/Water/Reclaimed/Sanitary 
Sewer for the benefit of the Affected Lands; and, 

 
WHEREAS, Developer caused Westchester Fire Insurance Company to issue Bond 

#K0731453A in the sum of Three Million Two Hundred Fifty Six Thousand Six Hundred Ninety 
Three Dollars ($3,256,693.00) on behalf of Developer in favor of the City of Brooksville as obligee in 
connection with the Project, Phase Two General Conditions/Roadwork/Earthwork for the benefit 
of the Affected Lands; and, 

 
WHEREAS, the City of Brooksville approved Ordinance # 675-C, amending Ordinance # 

675 as it related to The Cascades development in Southern Hills Plantation including the Affected 
Lands; and, 

 
WHEREAS, Key Bank filed a mortgage foreclosure action against Levitt & Sons of 

Hernando County, LLC in the Circuit Court of the Fifth Judicial Circuit of Florida, Hernando 
County, Florida, Case No.  H-27-CA-2007-2556 and was granted a Judgment of Foreclosure of the 
lien on the Affected Lands on August 27, 2008; and, 

 
WHEREAS, Key Bank assigned the foreclosure judgment to OREO Corp. of Ohio; in the 

assignment recorded in Official Record Book 2621, Page 470, Public Records of Hernando County, 
Florida; and, 

 
WHEREAS, OREO entered into a Amended and Restated Utility Service Agreement with 

the City of Brooksville on July 29, 2009, recorded in Official Record Book 2674, Page 917, Public 
Records of Hernando County, Florida; and, 

 
WHEREAS, on July 31, 2009, OREO Corp. of Ohio sold the property including the 

Affected Lands, known as Cascades of Southern Hills Plantation, Phase One to CaSHP Homes, 
LLC, by Special Warranty Deed recorded in Official Record Book 2674, Page 941, Public Records 
of Hernando County, Florida; and Cascades of Southern Hills Plantation Phase Two to CaSHP 2, 
LLC, by Special Warranty Deed recorded in Official Record Book 2674, Page 947, Public Records 
of Hernando County, Florida; and, 
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WHEREAS, all the foregoing was in reliance upon and in anticipation that the developers 
and sureties would perform their contractual agreements completing the improvements to the 
Affected Lands as represented to the City; and, 

 
WHEREAS, a Lis Pendens was filed on May 26, 2011 in Hernando County Circuit Court 

in the matter of SHP II CDD vs. CASHP 3 and the Southern Hills Plantation Homeowners 
Association foreclosing the lien for special assessments (Case No.  CA-11-989); and, 

 
WHEREAS, the City of Brooksville was then notified that Westchester Fire Insurance 

Company refused to pay the City of Brooksville as it had contracted to do pursuant to the aforesaid 
Bonds # K07314541 and #K0731453A issued to the City of Brooksville, resulting in a lawsuit 
styled Westchester Fire Insurance Company v. City of Brooksville; initially filed in Federal Court in Tampa, 
Florida, Judge Merryday presiding; and, 

 
WHEREAS Judge Merryday ruled that the City of Brooksville could not enforce the 

payment obligations against Westchester Fire Insurance Company; and, 
 
WHEREAS, the City of Brooksville appealed Judge Merryday’s ruling to the U. S. 11th 

District Circuit Court; and, 
 
WHEREAS, the U.S. Circuit Court ruled that the City of Brooksville could not enforce the 

payment obligations against Westchester Fire Insurance Company; and, 
 
WHEREAS, the City of Brooksville appealed the U. S. Circuit Court decision to the United 

States Supreme Court, and the petition was denied on October 29, 2012; and, 
 
WHEREAS, the City of Brooksville hereby expresses concern about the public policy 

implications of the recent rulings in Westchester Fire Insurance Company v. City of Brooksville; and, 
 
WHEREAS the adverse rulings by the Federal Court, the U.S. Circuit Court, and the U.S. 

Supreme Court have left the City of Brooksville without the ability to complete any improvements 
to the Affected Lands which the developer failed to perform and for which the Surety breached its 
obligation to pay under the terms of the Bond obligations; and, 

 
 WHEREAS, the City repealed and amended Ordinance 129 by adopting Ordinance 826 

on October 17, 2011; and,  
 

 WHEREAS, the City of Brooksville desires to put its citizens and all affected persons 
forever more on notice of its inability to complete road, water, sewer, infrastructure or other 
improvements within the Affected Lands unless and until a developer or Surety performs said 
improvements or pays the amounts as described in the aforesaid Bond obligations. 
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NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF BROOKSVILLE, FLORIDA, that: 

SECTION 1.  INCORPORATION OF PREAMBLE.  The foregoing recitals are true 
and correct and are incorporated herein as if set forth in haec verba. 

 
SECTION 2.  POLICY STATEMENT.  The City is extremely concerned about the public 

policy implications of the Court rulings in City of Brooksville v. Westchester Fire Insurance Company and the 
rulings on appeal.  The City of Brooksville does not have the financial ability to complete the 
infrastructure improvements to the Affected Lands.  Further, the City may no longer rely on a 
performance bond when granting final plat approval to another developer in the Affected Lands and 
therefore may no longer afford such developers an option of posting a surety performance bond in 
lieu of completing the required improvements prior to granting final plat approval for any future 
development of the Affected Lands. 

 
  SECTION 3. DIRECTION FOR DISTRIBUTION.  The City Clerk is hereby directed 
by the City of Brooksville  to record this Resolution in the Public Records in and for Hernando 
County, Florida to  put all persons on notice  that the City of Brooksville is without the ability to  
perform or pay for the completion of  improvements within said Affected Lands; that there should 
be no expectation of entitlement to  any  water, sewer, roads, infrastructure or other improvements 
within the Affected Lands and that said Affected Lands should be acquired caveat emptor and 
subject to this Resolution. 
 

SECTION 4.  EFFECTIVE DATE.  This resolution shall be effective upon adoption by 
the City Council. 

 
PASSED AND ADOPTED this 5th day of November, 2012, A.D. 
 

                                                                            City of Brooksville 
 
 

                                                            
Joseph E. Johnston, III, Mayor 

 
ATTEST:                                                               
                 Janice L. Peters, CMC, City Clerk 
 
APPROVED AS TO FORM FOR THE RELIANCE                VOTE OF COUNCIL: 
OF THE CITY OF BROOKSVILLE ONLY:                           Bernardini  ______ 
                                                                                              Bradburn   ______ 

             Burnett      ______             
             Hohn         ______             

                                                                                                         Johnston    ______  
Thomas S. Hogan, The Hogan Law Firm, LLC 
City Attorney  
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